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Court of Appeals of the District of Columbia 


No. 5792. 

Charles System, Incorporated, a Corporation^ Appellant, 

vs. 

Libara Nasella. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 77217. ! 

i 

Libara Nasella, Plaintiff, 
vs. 

Edward Rudolph Tutz and Charles System, Incorporated, 

a Corporation, Defendants. 

| 

United States of America, ; 

District of Columbia, ss: 

Be it remembered, That in the Supreme dourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

j 

1 Declaration. 

Filed September 24, 1929. j 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 77217. 


Libara Nasella, Plaintiff, 
vs. 

Edward Rudolph Tutz and Charles System, Incorporated, 

a Corporation, Defendants. 


The plaintiff, Libara Nasella, a stone-mason,' sues the 
defendants, Edward Rudolph Tutz, hereinafter referred to 
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Z CHARLES SYSTEM, INC., VS. LIBARA NASELLA. 

as “Tutz”, and the Charles System, Incorporated, a corpo¬ 
ration, hereinafter referred to as 4 ‘Charles System”, hav¬ 
ing officers and employees in the District of Columbia, and 
engaged therein in the business of renting automobiles to 
persons desiring to operate the same themselves, for that, 
heretofore, on, to wit, the 25th day of September, 1926, 
about 10 o’clock p. m., the plaintiff, then a pedestrian, was 
lawfully walking south on 8th Street, Southeast, crossing 
North Carolina Avenue Southeast on the east side of the 
intersection of said thoroughfares, the same being public 
highways in said District, and, on the day aforesaid, said 
defendant Charles System by one of its officers, agents or 
employees, then engaged upon its business, rented to the 
defendant Tutz an automobile for the purpose aforesaid, 
and it then and there became and was the duty of the said 
defendant Charles System, with due regard to the laws and 
traffic regulations then in force in said District to rent to 
the said defendant Tutz only such an automobile as was 
serviceable and reasonably safe for the intended purpose, 
equipped with brakes capable of stopping said automobile 
within a distance of 75 feet while traveling at a 
2 speed of 20 miles an hour, to enable the said defend¬ 
ant Tutz to lawfully operate and control said auto¬ 
mobile in an ordinarily careful and prudent manner so as 
not to endanger pedestrians, including the plaintiff, walk¬ 
ing on over and along said intersection of said highways as 
aforesaid, and it became and was the duty of said defend- 
ant Tutz before engaging in operating said automobile, 
rented to him bv said defendant Charles Svstem on the dav 
aforesaid, to test the brakes of said automobile and deter¬ 
mine for himself whether said automobile was properly 
equipped with reasonably safe and serviceable brakes in 
the manner aforesaid, so as to enable said defendant Tutz 
to operate and control said automobile in an ordinarily 
careful and prudent manner, in compliance with the said 
law’s and traffic regulations then in force in said District of 
Columbia, and not to endanger pedestrians including the 
plaintiff lawfully walking on over and along said intersec¬ 
tion of said highways as aforesaid. But, unmindful of its 
said duty in this regard, on the day aforesaid, said defend¬ 
ant Charles System, by its officer, agent, servant, and em¬ 
ployee rented to said defendant Tutz an automobile which 
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both of said defendants with reasonable care or inspection 
could and would have known was not equipped with safe 
and serviceable brakes capable of stopping said automobile 
within a distance of 75 feet while traveling at a speed of 
20 miles an hour, all in negligent and careless disregard of 
for and in violation of Section 11 of Article IX of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia, in effect on the day aforesaid, to >vit, the 25th 
day of September, 1926; providing: 

“(a) Every motor vehicle while in use in the District 
shall be equipped with two or more sets of independently 
operated brakes which shall at all times be capable of meet¬ 
ing the following requirements: 

3 1. Foot Brakes.—On a dry, hard, level road, free 

from loose material the foot brake shall be capable 
of stopping the car from a speed of 20 miles per hour 
within a distance of 50 feet. 

2. Hand Brakes.—On a dry, hard, level road, free from 
loose material, the hand brake shall be capable! of stopping 
the car from a speed of 20 miles per hour within a dis¬ 
tance of 75 feet/’ 

* # # * # * j # 

l 

thereby endangering the lives and safety of persons, in¬ 
cluding the plaintiff, then lawfully walking on, over, and 
along the said intersection of said highways. 

And, on the day aforesaid, unmindful of his duty in this 
regard and contrary to said law and traffic regulation the 
said defendant Tutz did operate said automobile rented to 
him by said defendant Charles System, without having the 
same under proper control, by reason of said automobile 
being then and there equipped with defective brakes as 
aforesaid, and while he was thus operating said automobile 
then moving in a easterly direction in over and along said 
North Carolina Avenue, Southeast, and on the south side 
thereof, and was entering or about to enter the west side of 
the aforesaid intersection of said Avenue with said 8th 
Street, Southeast, the said defendant Tutz at the same time 
saw plaintiff in the act of walking South on said street 
crossing said Avenue at in or near the east $ide of said 
intersection thereof as aforesaid in ample time to have 
stopped said automobile and thereby prevent the same 
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from colliding with plaintiff, had the brakes of said auto¬ 
mobile not been in said defective condition, and said de¬ 
fendant Tutz, in an effort to avoid the impending collision 
with plaintiff, endeavored to apply said brakes to the 
wheels of said automobile but, by reason of said defective 
condition thereof, said brakes failed to hold and did not 
stop said automobile within a distance of 75 feet, 

4 as required by said law and traffic regulation afore¬ 
said, and then and there said defendant Tutz thereby 

negligently and carelessly in violation of said Section 11 of 
Article IX of the Traffic and Motor Regulations of the Dis¬ 
trict of Columbia permitted the said automobile, out of his 
control as aforesaid, to collide with and knock down the 
plaintiff Libara Nasella. 

Whereby, and by reason whereof, the said plaintiff, on 
the day aforesaid, sustained severe injuries internally and 
externally, suffered concussion of the brain and w T as 
thereby made unconscious, and his head and face were cut 
and lacerated, necessitating the use of six sutures by a 
competent surgeon in closing said wounds, and his pelvis 
was fractured, and his nerves and nervous system were 
severely shocked and impaired, by reason of which he was 
confined to the hospital from the day of said accident on 
said September 25, 1926, to and until October 22, 1926, and 
therebv he suffered and still suffers and will hereafter ever 
continue to suffer great mental and physical pain and an¬ 
guish and his nerves and nervous system continue unstrung; 
and by reason of his said injuries caused as aforesaid he was 
unable to work at his said trade of stone-mason, the wages 
whereof on the day aforesaid were and at the present time 
still are, to wit, $11 a day, for a long period of time, to wit, 
more than one year from the date of said accident, and he 
is still and will hereafter remain unable to work regularly 
at his aforesaid trade, and through his inability to work as 
aforesaid, he has sustained to the present time loss of earn¬ 
ings in the sum of, to wit, $5,000.00, and in an endeavor to 
be cured of his said injuries and sufferings, caused as 
aforesaid, he was obliged to expend and become indebted 
in large sums of money for professional services of phy¬ 
sicians and surgeons, and medicines and appliances, to wit, 
$300.00, and for hospitalization, including X-ray 

5 pictures, to wit, $232.00; all to his damage in the sum 
of Twenty-five thousand dollars ($25,000). 
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Wherefore the plaintiff brings this suit and claims of the 
said defendants, and each of them, the sum of. Twenty-five 
thousand dollars ($25,000), besides costs. 

THOMAS MJ BAKER, 
MILTON CONN, 
Attorneys for Plaintiff. 

Plea. 

i 

Filed November 12,1929. 


* 


Now comes the defendant, Charles System, Incorporated, 
by its attorney, and for a plea to the declaration filed 
herein, states that it is not guilty in the manner and form 
as therein alleged, but that at the time and place, as in 
said declaration alleged, it rented to the said defendant, 
Edward Rudolph Tutz, an automobile. The defendant, 
Charles System, Incorporated, its officers, agents or em¬ 
ployees, deni/- that said automobile, 'when rbnted to said 
defendant, Tutz, as in said declaration alleged, was not in 
good condition and reasonably safe, that the brakes were not 
in good repairs and defective, and that the defendant, 
Charles System, Incorporated, its officers, agents or em¬ 
ployees were careless or negligent in examining the con¬ 
ditions of said automobile, but moreover the said automo¬ 
bile was in good condition and its brakes were safe and 
serviceable. The defendant, Charles System, Incorporated, 
its officers, agents or employees denies that they were negli¬ 
gent and careless in the equipment of said automobile with 
safe and serviceable brakes in violation of said Traffic and 
Motor Vehicle Regulations as alleged in said decla- 
6 ration. The defendant, Charles System, Incorpo¬ 
rated, its officers, agents or employees further states 
that on the day alleged in said declaration it rented an au¬ 
tomobile to the defendant, Tutz, for his own personal use 
and benefit and that while said automobile was in posses¬ 
sion of or being driven by the defendant, Tutz, the defend¬ 
ant, Charles System, Incorporated, its officers, agents or 
employees had no control over said automobile or any of 
the acts of said defendant, Tutz, in the operation of said 
automobile, nor was the defendant, Tutz, an $gent, servant 
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or employee of the said defendant, Charles System, In¬ 
corporated, its officers, agents or employees. The defend¬ 
ant, Charles System, Incorporated, its officers, agents or 
employees, denies that the plaintiff was injured and dam¬ 
aged in the manner and form, as therein alleged, and fur¬ 
ther denies that the injuries, as alleged in said declaration, 
were caused by the carelessness and negligence of the de¬ 
fendant, its officers, agents or employees in the maintenance 
and equipment of said automobile. 

JOHN W. PRICE, 

REES A. GILLESPIE, 

Attorneys for the Defendant 
Charles System, Incorporated. 

Joinder of Issue. 

Filed June 26, 1930. 

#*###*# 


The plaintiff joins issue on the plea of the defendant 
Charles System, Incorporated, a corporation. 

THOMAS M. BAKER and 
MILTON CONN, 

Attorneys for Plaintiff . 

7 Amendments of Plaintiff’s Declaration. 

Filed May 3, 1932. 


After leave of Court having first been had and obtained, 
and the defendant, The Charles System, Incorporated, a 
corporation, by its attorneys of record herein consenting 
thereto, the plaintiff files the following amendments to his 
declaration heretofore filed herein: (1) The word “west” 
in line ten (10) of page 1 is changed to “east”. (2) The 
word “westerly” on line ten (10) of page 3 is changed to 
“easterly”. (3) The word “north” on line eleven (11) 
of page 3 is changed to “south”. (4) The word “east” on 
line twelve (12) of page 3 is changed to “west”. (5) The 
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word “west” on line sixteen (16) of page 3 is changed to 
* * east ’ ’ ! 

THOMAS M. BAKER and 
MILTON CONN, 

Attorneys for Plaintiff, 

Let this be filed. 

JESSE C. ADKINS, 

j Justice. 

May 3,1932. 

! 

We consent. 

JNO. W. PRICE and 
REES A. GILLESPIE, j 

Attorneys for the Defendant 

Charles System , Incorporated. 

Additional Plea. 

i 

Filed Mav 7, 1932. 

i 

* # # * # * m 

Leave of court being first had and obtained, defendant 
Charles System, Incorporated, files this its further and ad¬ 
ditional plea to the declaration filed in the above entitled 
cause, viz: 

And for a further and additional plea to the declaration 
filed in the above entitled cause, defendant Charles System, 
Incorporated, says that such injuries as were sustained by 
plaintiff on the occasion in said declaration referred to 
were caused by and resulted from plaintiff’s own negligence 
and carelessness, for that plaintiff carelessly and 
8 negligently ran or walked rapidly and suddenly into 
North Carolina Avenue, Southeast, in the District of 
Columbia, directly in the path of the automobile being 
driven by defendant Tutz without using due care and cau¬ 
tion for his own safety, and without maintaining a proper 
lookout or any lookout, and with his vision obscured by 
carrying an open umbrella and in the darkness of night 
time and during a rain storm, at a place where he knew or 

bv the exercise of reasonable care and observation should 
•/ 

have known there was or might be a considerable amount 
of vehicular traffic, and at a place east of the crosswalk 
crossing said North Carolina Avenue on the east side of 
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Eighth Street, Southeast, in said District, and in disregard 
of the right of way of defendant Tutz in violation of sub¬ 
section (b) of Section 2 of Article II of certain municipal 
or police regulations made by the Director of Traffic of the 
District of Columbia and adopted and promulgated by the 
Commissioners thereof pursuant to law, in force and effect 
at the time of said alleged injury, to wit, September 25, 
1926, which said regulations are known and described as 
Traffic and Motor Vehicle Regulations, which said sub-sec¬ 
tion (5), Section 2 of Article II thereof reads as follows: 
“Vehicles shall have the right of way between cross walks 
and between street intersections”. 

JNO. W. PRICE, 

REES B. GILLESPIE, 

DAVID A. PINE, 

Attorneys for Defendant 
Charles System, Incorporated. 


We consent. 

THOMAS M. BAKER and 


MILTON CONN, 

Attorneys for Plaintiff. 


Leave to file granted. 
JOSEPH W. COX, 

Justice. 


9 Memoranda. 

May 10, 1932.—Jury sworn and respited. 

May 11, 1932.—Trial resumed; same jury; verdict for 
plaintiff for $2500.00. 

May 14, 1932.—Motion of defendant Charles System, In¬ 
corporated, for new trial filed. 

Supreme Court of the District of Columbia. 

Thursday, May 26, 1932. 

Session resumed pursuant to adjournment, Hon. O. R. 
Luhring, Justice, presiding. 

******* 

Upon consideration of the motion filed herein for a new 
trial it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict is ordered. 
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Wherefore, it is considered that plaintiff recover of de* 
fendants herein the sum of Two Thousand Five Hundred 
Dollars ($2500.00) with interest thereon until paid, to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment the defendants by their 
attorneys of record, in open court, note an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a supersedeas bond is hereby fixed in the 
sum of Five Thousand Dollars ($5000.00) and a further 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with; the clerk in 
10 lieu thereof. 

Memorandum. ; 

June 14, 1932.—Proposed Bill of Exceptions and notice 
filed. 

Assignment of Errors. 

Filed June 14, 1932. 

* * * • # * * 


The Court erred: 

(1) In overruling the motion of defendant, Charles Sys¬ 
tem, Incorporated, made at the close of the testimony and 
upon the whole testimony for a directed verdict in favor 
of the defendant, Charles System. 

(2) In submitting to the jury the question of liability of 
defendant, Charles System. 

(3) In holding that there was sufficient evidence adduced 
in respect to the negligence alleged against defendant, 
Charles System, to submit the case to the jury. 

(4) In permitting the jury to render a verdict which, in 
view of the evidence adduced, was based upon guess, con¬ 
jecture, and speculation. 

(5) In permitting a verdict by the jury whibh, under the 
evidence, was of necessity based upon an inference which 
in turn was based upon an inference, which;in turn was 
based upon an inference, or a presumption upon a pre¬ 
sumption upon a presumption. 


2—5792a 
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(6) In not holding the plaintiff guilty of contributory 
negligence as a matter of law and directing a verdict in 
favor of the defendant, Charles System, accordingly. 

(7) In holding that there was sufficient evidence 

11 to go to the jury that the condition of the brakes 
was the proximate cause of the injury. 

(8) In refusing to strike the testimony of the witness 
Als when it was brought out that his tests in respect to 
the brakes were made under conditions contrary to those 
prescribed by the regulations. 

(9) In refusing to grant prayer #1 requested by defend¬ 
ant, Charles System. 

(10) In refusing to grant prayer #2, requested by de¬ 
fendant, Charles System. 

(11) In refusing to grant prayer #6, requested by de¬ 
fendant, Charles System. 

(12) In refusing to grant prayer #7, requested by de¬ 
fendant, Charles System. 

(13) In refusing to grant prayer ir8, requested by de¬ 
fendant, Charles System. 

JNO. W. PRICE, 

REES B. GILLESPIE, 

DAVID A. PINE, 

Attorneys for Defendant 
Charles System, Incorporated. 

Service of copy of the foregoing assignment of errors is 
hereby acknowledged this 14th day of June, 1932. 

THOMAS M. BAKER, 
MILTON CONN, 

Attorneys for Plaintiff. 

Memorandum. 

June 15, 1932.—Supersedeas bond of defendant Charles 
System, Inc., approved and filed. 

12 Supreme Court of the District of Columbia. 

Monday, July 11, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

# * # # # * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon defendant, Charles System, 
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Incorporated, by its attorneys of record submits to the 
Court the Bill of Exceptions taken at the trial of this cause 
and prays that the same be signed and made of record nunc 
pro tunc, which is hereby accordingly done. ; 

Docket Entries. 

* * * # * * # 


Date. 


Proceedings. 


1929, Sep. 24. 


“ Nov. 12. 

“ “ 18. 

1930, Jany. 13. 

“ Feb. 17. 

“ “ 20 . 


4 4 

4 4 

28. 

4 4 

June 26. 

1932, 

Mav 

V 

3. 


4 4 

4 4 

3. 

4 4 

4 4 

7. 

44 

44 

9. 

4 4 

4 4 

4 4 

4 4 

4 4 

4 4 


13 


Deposits toward costs by Baker. 

Appearance: Declaration filed. 

Summons (3) & copies (2) decl. issued. 

Appearance Price, et al. for deft. #2 & 
Plea to dec’l. filed. 

Summons ret’d served #2—Not found #1. 
“ alias (2) & copy debl. to #1. 

Alias summons ret’d not found #1. 

Pluries summons (2) & Copy decl. issued 

# 1 . 

Pluries summons ret’d served 2/20/30. 

Joinder of Issue. Notice of trial. Note 
of Issue. Calendared. Filed. 

Leave granted to file amendments to 
declaration upon the condition that pleas 
to declaration shall stand as to said 
amendments, Adkins J. (M. 85 P 308.) 

Amendments of plaintiff’s declaration & 
consent filed. 

Additional plea of def’t #2 

Spa. (4) Plff. (3) W-its issued. Served 
2—Not found 1. 

Spa. d. t. (2) Plff. (1) W-its issued. 

Served. j 

Spa. d. t. (2) Plff. (1) W-its issued. 

Served. 


“ 10. Jury sworn & respited. Luhring J. (M. 

85, p. 334). j 

“ 11. Trial resumed. Verdict of Jury for Plff. 

for $2500.00. | 

4 4 14. Prayers filed (M. 85, p. 346). j 

“ 14. Motion for New trial, ack’1 of service, Points 

& Authorities (M. 85, p. :351) filed. 


i 
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Date. Proceedings. 

1932, May 19. Plffs. Points & Authorities filed. 

“ “ 26. Motion for new trial overruled. Judgment 

vs. Defendant for $2500.00 & Costs. Ap¬ 
peal noted by Deft. No. 2; appeal bond 
fixed at $100.00 or $50.00 cash. Super¬ 
sedeas bond fixed at $5000.00, Luhring, 
J. (M. 85, p. 386). 

“ June 8. Cert. Plff’s W-its. filed (4 days). 

“ “ 14. Designation of record & Assignments of 

Error filed. 

“ “ “ Proposed Bill of Exceptions & Notice filed. 

“ “ 15. Deposit by Pine clerks cost on appeal. 

“ “ “ Supersedeas bond of deft. No. 2, with Genl. 

Indemnity Corp. of America, surety, 
appd. & filed. 

“ July 11. Bill of Exceptions signed & filed (M. 86, 

p. 13). 

Designation of "Record by Defendant Charles System , 

Incorporated. 

Filed June 14, 1932. 

*#•**## 

The Clerk of the Supreme Court of the District of 
Columbia in preparing the transcript of record on appeal 
in the above entitled cause will please include therein the 
following, namely: 

(1) Declaration. 

(2) Plea of Defendant, Charles System, to declaration. 

(3) Additional plea of defendant, Charles System. 

(4) Amendments to plaintiff’s declaration. 

(5) Plaintiff’s joinder of issue. 

(6) Memorandum of trial and verdict. 

14 (7) Memorandum of filing a motion of Defendant, 

Charles System, for new trial. 

(8) Order overruling motion of Defendant, Charles 
System, for new trial. 

(9) Judgment on verdict, noting of appeal by defendant, 
Charles System, in open court, and fixing of bond on 
appeal. 
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(10) Memorandum of approval and filing of supersedeas 
appeal bond. 

(11) Memorandum of submission, filing, and signing, 
and entering of record bill of exceptions. 

(12) Assignment of errors. 

(13) Docket entries. 

(14) This designation. 

JNO. W. PRICER 
REES B. GILLESPIE, 
DAVID A. PINE, 

Attorneys for Defendant 
Charles System , Incorporated. 

Service of copy of the foregoing assignment of errors is 
herebv acknowledged this 14th dav of June, 1932. 

THOMAS M. BAKER, 
MILTON CONN, 
Attorneys for Plaintiff. 

i 

15 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 77217 at Law, wherein 
Libara Nasella is Plaintiff and Edward Rudolph Tutz and 
Charles System, Incorporated, a Corporation,; are Defend¬ 
ants, as the same remains upon the files and |of record in 
said Court. ! 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of September, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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16 In the Supreme Court of the District of Columbia. 

At Law. 

No. 77217. 

Libara Nasella, Plaintiff, 
vs. 

Edward Rudolph Tutz and Charles System, Incorporated, 

defendants. 

Bill of Exceptions . 

Be it remembered that the above entitled cause came on 
for trial before Mr. Justice Oscar R. Luhring and a jury on 
the 10th day of May, 1932, the plaintiff being represented 
by Thomas M. Baker, Esquire, and Milton Conn, Esquire, 
the defendant Edward Rudolph Tutz being not represented 
and not appearing, and the defendant Charles System, In¬ 
corporated, being represented by John W. Price, Esquire, 
David A. Pine, Esquire, and Rees B. Gillespie, Esquire. 

Whereupon the jury was sworn to try the issues and 
judgment forthwith entered against the defendant Tutz for 
failure to defend said cause, and an inquisition ordered by 
the jury in respect to defendant Tutz. 

Whereupon the plaintiff, to maintain the issues on his 
part joined, gave the following testimony: 

Direct examination: 

Plaintiff has been in this countrv ten vears; can not un- 
derstand the question as to where he was born. Where¬ 
upon Frank Frazzano was sworn as interpreter, and there¬ 
after the questions propounded to plaintiff and answers 
given by plaintiff were propounded and given through said 
interpreter. Plaintiff’s name is Libara Nasella; he is the 
plaintiff in this case; does not know defendant Edward 
Rudolph Tutz; saw him at the police station; is not 

17 acquainted with Mr. Friedenberg, one of the officers 
of the Charles System, Incorporated; has never seen 

him before; was born in Italy in 1874; has resided since 
coming to the United States ten years ago in Washington, 
District of Columbia; was living at 220 Ninth Street, South- 
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east on September 25, 1926, which is between B and C 
Streets. On September 25,1926, about 9.30 or 10.00 o’clock, 
plaintiff got off a street car at Eighth Street and North 
Carolina Avenue, Southeast, and was going toward his 
home. After alighting from the street car plaintiff went 
east and crossed Eighth Street. He got on north car line 
going toward his home and after crossing Eighth Street he 
went west. 


The Clerk thereupon drew on the blackboard a diagram 
of the street intersection, and plaintiff pointed on the dia¬ 
gram where he got off the car and then pointed where he 
went after that. 


When he got over to a place to which he pointed the 
automobile came through and ran over him. The auto¬ 
mobile was coming from the west. It was between 25 and 
30 feet from the intersection when he first saw it. The 
plaintiff then indicated by pointing where lie was when he 
first saw the car. He was crossing North Carolina Avenue. 
He had an umbrella in his hand. It was raining. The um¬ 
brella was raised. He had a clear view either way. The 
automobile struck him and knocked him down and he was 
unconscious afterwards. He regained consciousness after 
he was bandaged in the hospital. There were no lines 
painted in the street indicating a cross walk, j He was about 
20 feet from the Eighth Street curb line as he crossed the 
intersection of North Carolina Avenue, that is, 20 feet from 
the corner. 

Thereupon the following occurred: 


The Court: Was he keeping in line with the curb, in 
walking across that street? 

The Witness: Right across here (indicating). 

The Court: In line with the curb ? ! 

The Witness: About seven or eight feet from the 
curb. 

18 The Court: All right. 


Bv Mr. Baker: 

%/ 

Q. Do you mean seven or eight feet east of the curb? 
Which curb? A. Seven or eight feet from the curb (indi¬ 
cating). j 
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He was injured on the hip. There was a fracture and 
they put him in a cast. His head was cut, requiring six or 
seven stitches; he was in the hospital four weeks; it was 
over four months before he was able to resume his work 
and then he was not fully able to carrv on his work but was 
doing a day now and then. It was about six months before 
he fully recovered from the effects of this injury. When he 
lifts something or does hard work he savs he can feel the 
pains—not very much—at this time. He is not working 
now although there is no claim that he is not working now 
because of the accident. In damp weather once in a while 
he will fed a pain, chilling him. He is a stone mason. At 
the time of the accident his wages were $12.00 a day. His 
hospital bill was $232.00. He doesn’t remember any other 
doctors’ bills. There were some but he doesn’t remember. 
He did not pay the hospital bill. 

Whereupon plaintiff’s counsel offered in evidence and 
read to the jury plaintiff’s Exhibit 1, in the words and 
figures following: 

Washington, D. C., Oct. 21,1926. 

Libara Nasella, 220 9 St. S. E., Dr. to Casualty Hospital, 
Massachusetts Ave. at Eighth St. N. E. 


For Board and Room, Sept. 25-Oct. 22. 140.00 

“ Pathological Examination . 2.00 

“ X-Ray, Dr. Dunmire. 15.00 


“ Compensation Treatment by Staff Physicians 75.00 


232.00 

19 Cross-examination: 

Plaintiff lived at the time the accident occurred at 220 
Ninth Street, Southeast. The accident occurred at 9.15 
or 9.30 in the evening. He was going home at the time. 
His home is east of Eighth Street. He lives south of North 
Carolina Avenue, about one block south of North Carolina 
Avenue. There is a church and small park on the corner of 
North Carolina Avenue. There are some trees along the 
south side of North Carolina Avenue, east of Eighth 
Street. He was about 10 feet from the tree on North Caro¬ 
lina Avenue nearest to Eighth Street when he was struck. 
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Thereupon the following occurred: 

Q. How far from the east curb line of Eighth Street is 
the first tree on the south side of North Carolina Avenue? 
A. About two feet, near the corner. 

Q. About two feet from the corner is a tree? He has 
answered two feet; if he is in error, I want him to cor¬ 
rect it. A. (The interpreter speaking.) I want to get him 
to the right place where this tree is supposed to be. 

Q. Suppose I ask you this question, and you can trans¬ 
late it. | 

Mr. Baker: May it please your Honor, the witness has 
not testified that he made any accurate measurements at 
this place and can only give approximate distances. 

Mr. Pine: He is a stone mason and perhaps can estimate 
distances better than you or I. 

By Mr. Pine: j 

Q. Will you ask the witness if he doesn’t waht to change 
his answer, because two feet would place the tree right on 
the sidewalk where people walk. A. He said “about two 
feet”. | 

Q. He insists it is two feet. Then do I understand that 
he was struck ten feet to the east of the tree? A. About 
ten feet. 

| 

20 Plaintiff then placed marks on the! board and 

stated that the distance of the tree from the curb is 
two feet, and that he was struck ten feet east of this tree, 
that is, nine or ten feet. Plaintiff placed some more marks 
on the black board and stated he was twenty fe£t. 

Whereupon plaintiff, to further maintain the issues on 
his part joined, called as a witness Halvor Pierce McGrath, 
who testified as follows: I 

Direct examination: 

Witness is acquainted with defendant Tutz, knows the 
plaintiff by sight, saw him first on the night of the accident, 
but does not remember the date. Witness was with Mr. 
Tutz on September 25, 1926. He was seated in the rear 
seat of the automobile which was a Chevrolet sedan, 1926 

3—5792a I 
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model, if lie remembers correctly. Tutz was operating tlie 

automobile. Edward Hartley was with witness, seated on 

the front seat. Tutz obtained the automobile on Eighth 

Street, Southeast, from a firm by the name of “ Charles 

System”, hiring the machine from them about five o’clock 

in the evening. Hartley was not with Tutz at that time. 

Both were with Tutz at the time of the accident. Witness 

recognized Mr. Friedenberg as the gentlemen from whom 

Tutz rented the automobile. After leaving the Charles 

System’s place of business, if he remembers correctly, Tutz 

took witness home, and he thinks Tutz went home then, and 

witness met Tutz later in the evening, after dinner, at Sixth 

and Pennsylvania Avenue, Southeast. Hartley was not 

with him at the time he met Tutz. He met Hartley at the 

•/ 

corner of Sixth and Pennsylvania Avenue, and they went 
for a ride. They drove on North Carolina Avenue, South- 
east, going east and approached the intersection of Eighth 
Street and North Carolina Avenue, Southeast. It was a 
little after nine in the evening, between nine and ten o’clock. 
He did not see plaintiff at the time he approached the inter¬ 
section and did not see him until he was hit, as witness was 
in the back seat. After plaintiff was struck witness 
21 and the others jumped out of the car and put him in 
the back seat, Hartley got in with plaintiff, and they 
took him to the hospital. Witness didn’t see the accident 
himself. After they crossed the intersection Tutz gave an 
exclamation of surprise, and witness knew through natural 
instinct that he was bringing the car to a stop, and the next 
thing witness knew they had hit the man. The car was 
traveling between 20 and 23 miles an hour, not any more, 
because it had slowed down for the intersection prior to the 
exclamation of Tutz. Witness does not know how far the 
car proceeded after it struck plaintiff. He saw no skid 
marks. It was raining. He is employed with the Shade 
Shop on Thirteenth Street. If he remembers correctly he 
was not employed at the time of the accident but was going 
to school. Since the accident he was in New York about a 
year with the Chemical Bank. He was born in Washington. 

Cross-examination: 

Witness is twenty-two years old and was sixteen at the 
time of the accident. He does not know how old Tutz was 
at that time and does not know where Tutz now is as he 
hasn’t seen him for four years. 
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Whereupon plaintiff, to further maintain the issues on 
his part joined, called as a witness A. McGroder McDonald, 
who testified as follows: 

j 

Direct examination: 

Witness is Deputy Coroner of the District of Columbia. 
He is a physician and surgeon; has been practicing in 
Washington for seventeen years. In September, 1926, he 
was connected with the Casualty Hospital and performed 
surgical operations upon the patients where needed at that 
institution. Has examined the records of the institution 
with regard to plaintiff. He has the records with him. He 
cannot place the plaintiff at this moment. According to 
the records witness has seen plaintiff on numerous occa¬ 
sions at the Hospital. Plaintiff was admitted on 
22 September 25, 1926, and was discharged October 21, 
1926. The final diagnosis is laceration of the left 
forehead and fracture of the right crest of thei ilium, which 
is a part of the pelvic bone and forms a prominent part of 
the hip. The X-Ray shows a fracture of the! crest of the 
ilium, no displacement of the fragments. Tlie first entry 
on the chart was “ eight-thirty p. m., seen by Doctor Mc¬ 
Donald”. The date is September 30, 1926. Witness had 
not looked over these records to check up to see if they were 
in order. Some of the records are missing, i Witness can 
not tell what time plaintiff was admitted to^ the hospital 
that night. He knows plaintiff was discharged on October 
21, 1926. Witness presumes the fracture was set on the 
next day after the X-ray. The sewing up >vould be the 
emergency treatment and probably Dr. Cotrell, being the 
doctor on duty, was the one who fixed that up. I The records 
have been changed from place to place in the! hospital and 
witness would not be able to find the X-ray pictures. The 
first notation on the temperature sheet is that: plaintiff was 
in the hospital on the 27th of September. Witness does not 
recollect at the present time plaintiff’s condition on the 
21st of October when he was discharged. Dr. Rogers would 
have more peculiar knowledge of the case than witness be¬ 
cause witness only saw plaintiff as a matter of daily 
routine, along with the other patients in the hospital. Dr. 
Rogers is not well enough to attend court at this time. 
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Plaintiff's counsel, by stipulation, thereupon read the 
following letter to the jury: 

4 4 Dear Sir : 

4 4 Complying with your request regarding report of phy¬ 
sical condition of Libers Nasella, the following is a history 
of his case: 

44 He was admitted to this hospital September 25, 1926, 
and was discharged October 21, 1926. He was struck by an 
automobile. He suffered therefrom lacerated wounds of 
his face necessitating six sutures. X-ray pictures 
23 were made and disclosed pelvis fractured (Upper 
part of ilium). His injuries were quite painful while 
in the hospital, and when he left the hospital he was still 
suffering considerable pain especially when he walked. 

4 4 In my opinion the lacerated wounds of his face and the 
fracture of the left side of pelvis have prevented his work¬ 
ing since the date of injury." 

The rest of letter was omitted. 

4 4 Yours very truly, 

CASUALTY HOSPITAL, 

By JOSEPH S. ROGERS, 

Chief Surgeon.” 

The date of the foregoing letter was December 10,1926. 

Whereupon plaintiff, to further maintain the issues on 
his part joined, called as a witness Edward M. Hartley, who 
testified as follows: 

Direct examination: 

Witness lives at 318 Allison Street, Northwest, Washing¬ 
ton, D. C. On September 25, 1926, he was employed by the 
Packard Motor Car Company. He was employed by this 
company for six years as a clerk. Witness saw Tutz on 
September 25, 1926, but does not remember where he met 
him. On that night he got in the car with Tutz, but does 
not remember when he got in or where. McGrath was also 
in the car, sitting in the back seat. Witness was sitting in 
the front seat. There came a time when they were going 
along North Carolina Avenue, Southeast, in an easterly 
direction. It was raining. They approached Eighth 
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Street, Southeast. 'When witness saw the man he was 
about seventy-five feet away from the car, he, would say. 
When the brakes were applied, witness thinks they were 
about fifty feet away. About the same time Tutz saw him 
and then the man was hit. Witness saw the man about 
seventy-five feet away and at the same time Tutz saw him. 
The brakes did not hold. They hit the man and when they 
stopped they picked him up and put him in the car. Wit¬ 
ness knows Mr. Friedenberg. They put plaintiff in 
24 the car and took him to Casualty Hospital. He does 
not remember how far the car proceeded after hitting 
the plaintiff. Witness could not say that Tutz saw plaintiff 
about seventy-five feet away. It was around! seventy-five 
feet when witness saw plaintiff and it was only a fraction 
of a moment and Tutz put the brakes on when lie saw plain¬ 
tiff ; it was around fifty feet when Tutz put the brakes on. 
Plaintiff was crossing North Carolina Avenue toward the 
southeast, from the northeast to the southeast corner. 
Witness does not remember how near plaintiff was to the 
Eighth Street curb line when they hit him; he guesses it 
was around six or seven feet from the curb but he doesn’t 
know the distance from the Eighth Street curb. When he 
said six or seven feet from the curb he meant from the curb 
stone on North Carolina Avenue. Witness doesn’t know 
how far from the Eighth Street curb line plaintiff was at 
the time witness first saw him, but he guesses it was around 
thirty feet from the corner when they hit him, and then 
stated in answer to the question from the Court that he was 
thirty feet from the Eighth Street corner, then pointed out 
the position on the board and reiterated that he was be¬ 
tween six or eight feet from the North Carolina Avenue 
curb line and about thirty feet from the Eighth Street curb 
line, and around the same distance when they picked the 
plaintiff up. 

i 

Cross-examination: 

* j 

Witness had known Tutz about two years at the time of 
the accident. He has never seen anv of the counsel for 
defendant before. He doesn’t know where Tutz is now as 
he hasn’t seen him for about two years; he never knew his 
family. Witness doesn’t recall that Tutz put on his hand 
brake when the accident occurred, but thinks he did not and 
just relied on the foot brakes. It was raining and plaintiff 
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had his umbrella up, but witness doesn't recall whether or 
not it was obscuring his view. The automobile was a Chev¬ 
rolet sedan—he thinks a 1926 model. The streets were wet. 
In answer to the question as to what attracted his attention 
to the plaintiff seventy-five feet away, witness stated 
25 that he was looking out of the window, that Tutz saw 
him about the same time, and that they were going 
around 20 or 22 miles an hour, were just coming into the 
intersection when he saw him, and Tutz slowed down for 
him. Tutz wasn’t going very fast then. Witness doesn’t 
recall everything that took place. 

Whereupon plaintiff, to further maintain the issues on 
his part joined, called as a witness Wilfred P. Als, who 
testified as follows: 

Direct examination: 

Witness is a member of the Metropolitan Police Depart¬ 
ment; has been a member for thirteen years; was attached 
to the Fifth Precinct on September 25, 1926, which was 
located at Fifth and E Streets, Southeast. Witness knows 
defendant Tutz. He saw Tutz on this night. Witness was 
coming west on North Carolina Avenue, Southeast, and 
noticed some people at the east of Eighth Street on North 
Carolina Avenue picking a man up, and he went over there 
and they had plaintiff and were putting him in the back of 
the car. Witness told them to drive to Casualty Hospital 
and he would follow them. They went to Casualty Hospi¬ 
tal and after the plaintiff was admitted, he carried Tutz and 
the two passengers to Number Five and made the necessary 
report, and then went out and tested the brakes. The foot 
brakes stopped the car in one hundred feet at twenty miles; 
the hand brake stopped it at forty-five feet at twenty miles. 
It was a wet night; rainy streets. When witness came up 
they were putting plaintiff in the car in the back seat, and 
Hartley got in the back seat with plaintiff and they went to 
the hospital. They picked plaintiff up on North Carolina 
Avenue. Witness doesn’t know where plaintiff was picked 
up. 


Cross-examination: 

Witness made his examination of the brakes within a very 
short time after the accident. He thinks it was still rain- 
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ing when he made the examination. The streets were still 
wet. The automobile was a Chevrolet coach and he im¬ 
agines it was a 1926 model. This particular car had 
26 foot brakes on the rear wheels but witness couldn’t 
say whether they were operated by a band around the 
drum. Witness has had experience in testing brakes in wet 
weather when the brakes had gotten wet and wouldn’t hold 
as well as they do in dry weather. He couldn’t isay whether 
that was the case this time as he didn’t usej his regular 
machine for testing the brakes. The foot brakes held at 
one hundred feet at twenty miles and the hand brake at 
forty-five feet at twenty miles. Witness has been examin¬ 
ing brakes a good deal and has had several cases where 
brakes that were good wouldn’t hold when they were wet. 
He couldn’t say whether that might have been the case this 
time because he didn’t examine the brake bands themselves. 

Thereupon the following ensued: 

i 

The Court: Is there any variation in the distances when 

wet or drv? 

* 

The Witness: Some of them are, your Honor. I have 
one case where it was perfectly dry and the man had washed 
his car and his brakes wouldn’t register at all.! 


Redirect examination: 

Witness did not examine the tires on this occasion. 

Thereupon plaintiff offered in evidence and! read to the 
jury the following exhibit (Plaintiff’s Exhibit No. 2): 

i 

4 ‘Commissioners of the District of Columbia^ Executive 

Office, Washington. 

July 19, 1929. 


“I hereby certify that the following is a correct copy of 
Article IX of the Traffic and Motor Vehicle Regulations for 


the District of Columbia in effect on September 

Article IX—Brakes. 


25.1926: 


Section 11. (a) Every motor vehicle while in use in the 
District shall be equipped with two or more sets of inde¬ 
pendently operated brakes which shall at all times be cap¬ 
able of meeting the following requirements: 

1. Foot Brakes.—On a dry, hard, level road, free 
from loose material the foot brake shall be capable 
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of stopping the car from a speed of 20 miles per hour within 
a distance of 50 feet. 

2. Hand Brakes.—On a dry, hard, level road, free from 
loose material, the hand brake shall be capable of stopping 
the car from a speed of 20 miles an hour within a distance 
of 75 feet. 

##**«•• 

[seal.] “DANIEL E. GAUGES, 

Secretary, Board of Commissioners, D. C.” 

Whereupon plaintiff announced that that was the plain¬ 
tiff’s case. 

Whereupon defendant Charles System moved the court 
for a directed verdict on the ground that the evidence and 
all reasonable inferences therefrom were insufficient to 
hold the defendant Charles System, and also on the ground 
that plaintiff had shown himself guilty of contributory 
negligence as a matter of law, but the Court overruled said 
motion. Counsel for defendant Charles System then and 
there duly excepted to said ruling, which exception was 
then and there duly allowed. 

Whereupon defendant Charles System, to maintain the 
issues on its part joined, called as a witness Charles Fried- 
enberg, who testified as follows: 

Direct examination: 

On September 25, 1926, witness was in the business of 
hiring automobiles under the rent-a-car system. This busi¬ 
ness was conducted by a corporation having its place of 
business at 515 Eighth Street, Southeast. He was presi¬ 
dent of the Corporation and was employed in the capacity 
of an officer of the corporation. Witness w r as at the place 
of business of the corporation on September 25, 1926. At 
that time he had fifteen automobiles for rent under the 
drive-it-yourself plan. He remembers the circumstances 
under which the car was rented to defendant Tutz which 
was in the usual manner of renting automobiles 
28 under the drive-it-yourself system. A Chevrolet 
coach, 1926 model, was rented to defendant Tutz. 
Before the car was rented to Tutz the usual inspection was 
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made that was made of all ears before being rented to any¬ 
one to go on the street. The brakes were always examined 
under witness’ personal supervision. The brakes on these 
automobiles were always examined before a trip and after 
a trip. Witness never permitted a car to go on the street 
or to go unexamined after it came in after a trip without 
inspecting such things as brakes, lights, horns,i and misses, 
and what not—the usual incidentals about a car—excepting 
where a car had something very bad about it, then they 
gave it closer inspection; but a car was never put on the 
street without first examining the brakes. Witness had a 
repair shop in connection with this business at the same 
place of business. Witness remembers this particular car 
because it was the only one of its kind they hadj There was 
onlv one car there of its kind, a vellow car with vellow 
wheels, and it was the onlv 1926 Chevrolet coach thev had. 
The brakes of this particular car were inspected in the 
presence of witness. This consisted of taking the car out 
in an alley that ran in back of their garage^-they had a 
pretty wide alley there—and they would run the car up and 
down the alley and step on the brakes and see whether they 
would slide, drag, or stop at all. That was done in this 
case. The next he heard about this car was when the tele¬ 
phone rang when he was in bed, the same evening. The 
car was rented sometime in the late afternoon, around five 
o’clock, and the telephone rang pretty close to midnight. 
The night man at the garage called witness and told him of 
the accident. I 

j 

Cross-examination: j 

The office of witness was located in the front of the build¬ 
ing. The garage was about a hundred feet deep. The alley 
was in back of this hundred foot building. Witness doesn’t 
recall the name of the mechanic who tested the brakes of 
this car, but this mechanic tested the brakes under 
29 the supervision of witness. By supervision witness 
means he would be watching him or in the car with 
him. He did this with each and every car that left the 
place as they attached that much importance to brakes. 
Witness is unable to recall whether anyone was with de¬ 
fendant Tutz when he rented the car. He knew! Tutz before 
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this occasion as he had hired cars a number of times before 
that. Witness is unable to recall whether Tutz asked for 
any specific car and doesn’t recall whether at that time he 
was in the office or in the garage. Witness always had a 
renter sign a contract. It was the usual procedure while a 
contract was being signed to send out a mechanic to get the 
car. It is not a fact that while the contract was being 
signed the mechanic would go out and get the car and test 
the brakes, as the brakes had already been tested. The 
brakes were tested that day, a few hours before defendant 
Tutz came in. Witness did not test all the cars at the same 
time. A car would come in in the morning, be washed, 
oiled, greased, brakes tested, taken for a ride to see if there 
were anv misses in it—generally overhauled. Then that 
car was set aside. That car was in good shape. If it went 
out for an hour, it was tested again when it came in. The 
brakes on this particular car were actually tested after the 
trip previous to the time Tutz took it out. The car came in 
that morning, as witness recalls, from a trip down in Mary¬ 
land. Witness has no record of that trip or the contract 
signed for the trip, or the contract that Tutz signed. Wit¬ 
ness absolutely watched every one of the fifteen cars as 
accurately as he watched this car. He was there up to 
midnight. The place was open until about four in the 
morning and reopened about seven in the morning. The 
hours of witness were as manv hours as were necessary for 

the conduct of his business. There were some davs when 

* 

he would leave at six in the evening. Some days he 
wouldn’t leave until two in the morning. He has been there 
as late as four in the morning. When these cars 
30 were brought in from trips and someone else was in 
charge that person did not do all this testing. The 
night man would come in between seven and seven-thirty in 
the evening and there was never any mechanical work at 
night. If a car came in at night it wouldn’t be apt to go 
out, if it came in around seven or seven-thirtv in the eve- 
ning. It is hardly possible that a car that came in at that 
time in the evening would be apt to go out again that night. 
This is specifically called to the attention of witness because 
it is the only accident of its type that he thinks they had, 
and it was the only car of its kind that they had. Witness 
supposes that if any of the other fourteen cars that they 
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had, which were mostly alike, had been involved in the acci¬ 
dent, he probably wouldn’t have remembered it as well as 
this particular car. This was the only 1926 Chevrolet 
coach they had. It was purchased in 1926. Witness 
wouldn’t be apt to remember whether it was in late 1925 or 
earlv 1926 as thev were buving cars all the time. It was the 
practice to put out 1926 models in December of 1925. Wit¬ 
ness is not an automobile mechanic by trade and does not 
know enough to take a job as a mechanic. 

1 

Redirect examination: 

Before this suit was brought witness had closed up busi¬ 
ness, and at the time he closed up the business he destroyed 
the records. This occurred before this suit was brought. 


Recross-examination: 


Witness went out of business in 1927 as he recalls it. He 
should say he went out about April or May of that year. 
He didn’t know at that time that a claim had been made 
against him as a result of injuries occurring from this acci¬ 
dent. Counsel for plaintiff then asked counsel for defend¬ 
ant Charles System to produce his letter of October 9,1926, 


Counsel for 
no notice to 


directed to the Charles System in this matter, 
defendant Charles System stated they had 
produce but if they had the letter counsel for plaintiff could 
have it, and then stated after looking through papers 
31 that they hadn’t anything but a copy of it. The copy 
was then handed to counsel for plaintiff. Witness 
does not recall having'received the original. He does recall 
having a conversation with counsel for plaintiff concerning 
this accident. Witness doesn’t recall having received the 
letter but recalls counsel for plaintiff being in his office. 

Thereupon counsel for defendant Charles System offered 
in evidence Defendant’s Exhibit I, as follows: 

“Commissioners of the District of Columbia, Executive 

Office, Washington. 

May 6, 1932. 

“I hereby certify that the following is a correct copy of 
paragraph (b) of Section 2, Article II, of the Traffic and 
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Motor Vehicle Regulations for the District of Columbia in 
effect on September 25, 1926: 

( b ) Vehicles shall have the right of way between cross 
walks and between street intersections. 

[seal.] “DANIEL E. GARGES, 

Secretary Board of Commissioners, D. C.” 

Whereupon counsel for defendant Charles System stipu¬ 
lated that counsel for plaintiff made a demand on witness 
for settlement of the claim and that counsel for plaintiff 
wrote a letter to the Charles System on October 9, 1926, 
stating that he was counsel. As of October 9, 1926, witness 
was president and in charge of the business affairs of the 
defendant Charles System. 

Whereupon defendant Charles System announced its 
case as closed. 

Whereupon the plaintiff announced he had no rebuttal. 

Whereupon counsel for defendant Charles System re¬ 
newed the motion for a directed verdict for the defendant 
Charles System made at the close of the plaintiff’s case, 
and also moved the court to direct the jury to return a ver¬ 
dict for the defendant Charles System on the whole case on 
the ground, generally stated, that there was not sufficient 
evidence before the court to permit the question of 
32 liabilitv of defendant Charles System to go to the 
jury, and in that connection stated and argued the 
following propositions, namely, that there was no evidence 
and no inference that could be drawn from the evidence 
that the brakes were defective at the time of rental, or that 
defendant Charles System was guilty of any negligence in 
not making a reasonable inspection of the brakes or exer¬ 
cising reasonable care in connection therewith at the time 
of the rental, that there was no evidence or inference there¬ 
from that the brakes at the time of rental or at the time of 
the accident were in a condition contrary to the Traffic 
Regulations as the tests were made under conditions con¬ 
trary to those prescribed by the Traffic Regulations, that 
there was no evidence or inference therefrom that any 
relationship of master and servant existed between defend¬ 
ant Charles System and defendant Tutz, or that the condi¬ 
tion of the brakes was the proximate cause of the accident, 
and further that plaintiff was guilty of contributory negli¬ 
gence as a matter of law, but the court overruled said mo- 
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tion of defendant Charles System, to which ruling counsel 
for defendant Charles System then and there duly ex¬ 
cepted, which exception was then and there duly allowed. 

Thereupon counsel for defendant Charles System moved 
to exclude the evidence of the witness Als because the 
brakes were not tested in accordance with the terms of the 
Regulations, which motion was overruled, to tvhich ruling 
counsel for defendant Charles System then and there duly 
excepted, which exception was then and there duly allowed. 

Whereupon counsel for defendant Charles System sub¬ 
mitted the following prayers for instruction to the jury: 

Defendant’s Requested Instruction No. 1. 

“The jury are instructed that your verdict shall be for 
the defendant Charles System, Incorporated. ° 

Defendant’s Requested Instruction No. 2. 

“The jury are instructed that your verdict; must be for 
the defendant Charles System, Incorporated, unless you 
find that the defendant Charles System, Incorpo- 
33 rated, was negligent, and in order to find that it was 
negligent you must find from the evidence that the 
automobile rented by defendant Charles System, Incorpo¬ 
rated, to defendant Tutz had at the time of rental defective 
brakes and that defendant Charles System, Incorporated, 
at said time failed to make reasonable examination and 
take reasonable precautions to determine that said brakes 
were defective.” 

i 

Defendant’s Requested Instruction No. 3. 

“The jury are instructed that no presumption of neg¬ 
ligence on the part of defendant Charles System, Incorpo¬ 
rated, arises from the mere happening of the accident, and 
that in determining whether the defendant Charles System, 
Incorporated, was negligent, the burden is on the plaintiff 
to prove by a preponderance of the evidence that his in¬ 
juries resulted from the negligence of defendant Charles 
System, Incorporated.” 

Defendant’s Requested Instruction No. 4. 

“The jury are instructed that the defendant Tutz was 
not the agent, servant or employee of defendant Charles 
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System, Incorporated, and that any negligence you may 
find in respect to the defendant Tutz is not chargeable to 
the defendant Charles System, Incorporated, and that it 
is not responsible for any such negligence.” 

Defendant's Requested Instruction No. 5. 

4 ‘The jury are instructed that their verdict must be for 
the defendant Charles System, Incorporated, unless they 
find that the negligence of the defendant Charles System, 
Incorporated, if they find such negligence, was the proxi¬ 
mate cause of the injuries to plaintiff, that is to say, that 
you must first find by a preponderance of the evidence that 
the defendant Charles System, Incorporated, by the exer¬ 
cise of reasonable care should have known that the brakes 
on the automobile in question were defective, and further 
that they were defective, and that the active or efficient 
cause of the injuries to plaintiff was the renting by defend¬ 
ant Charles System, Incorporated, of the automobile in 
such condition.” 

34 Defendant's Requested Instruction No. 6. 

“The jury are instructed that the law imposes upon the 
driver of an automobile to use every reasonable means at 
hand to avoid injury to a pedestrian, and if the jury be¬ 
lieve that the hand or emergency brake on the automobile 
was in reasonably good condition, and that by the use of 
the hand brake the accident could have been avoided, then 
your verdict must be for the defendant Charles System, 
Incorporated.” 

Defendant's Requested Instruction No. 7. 

“The jury arc instructed that even though you find from 
the evidence that the defendant Charles System was negli¬ 
gent at the time in question, you are instructed that it was 
the duty of plaintiff in going into North Carolina Avenue to 
exercise for his own safety the care of an ordinarily care¬ 
ful and prudent person under all the circumstances; and if 
you believe from the evidence that the plaintiff in going 
into North Carolina Avenue failed to exercise such care in 
any respect and that such failure on his part contributed 
to the accident in question, then your verdict must be for 
the defendant Charles System”. 
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Defendant’s Requested Instruction No i 8. 

‘‘The jury are instructed that at the place where the ac¬ 
cident occurred plaintiff was bound to exercise the care of 
an ordinarily prudent person in crossing the street and that 
defendant Tutz was bound to exercise the care of an ordi¬ 
narily prudent person; and if you believe from the evidence 

that thev both acted in the circumstances that confronted 
•/ 

them at the time of the accident in the manner just stated, 
then there can be no recovery by the plaintiff in the case 
and vour verdict must be for both defendants.” 

V I 

Thereupon the court refused prayers numbered 1, 2, 6, 7 
and 8, to which ruling on each prayer refused, counsel for 
defendant Charles System then and there duly excepted, 
which exception was then and there duly allowed. 

35 After argument to the jury by counsel for the 
plaintiff and by counsel for defendant Charles Sys¬ 
tem, the court charged the jury as follows: 

The Court: 4 ‘Ladies and gentlemen of the Jury, this is 
an action by Libara Nasella, as plaintiff, against Edward 
Rudolph Tutz and the Charles System, Incorporated, the 
defendants, wherein the plaintiff seeks to recover damages 
on account of personal injury sustained by him, in the sum 
of $25,000.00. j 

“The defendant, Edward Rudolph Tutz, was duly noti¬ 
fied by the service of proper process of the filing of this 
action, but failed or neglected to appear either in person 
or by attorney, and therefore judgment will be entered 
against him by default. 

“The declaration substantially charges that on or about 
the twenty-fifth day of September, 1926, the defendant, the 
Charles System, Incorporated, was engaged in the business 
of renting automobiles to persons desiring to operate the 
same themselves; that on this day this defendant rented to 
its co-defendant, Edward Rudolph Tutz, an automobile to 
be driven by Tutz. The declaration charges that the auto¬ 
mobile thus rented to Tutz was not equipped with safe and 
serviceable brakes as required by the laws and traffic regu¬ 
lations then in force in the District of Columbia. These 
regulations provide that motor vehicles— 

“ * •* * while in use in the District shall be equipped 

with two or more sets of independently operated brakes 
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which shall at all times be capable of meeting the following 
requirements: 

4 4 On a dry, hard, level road, free from loose material the 
foot brake shall be capable of stopping the car from a speed 
of twenty miles per hour within a distance of fifty feet. 

“On a dry, hard, level road, free from loose material, 
the hand brake shall be capable of stopping the car 
36 from a speed of twenty miles an hour within a dis¬ 
tance of seventy-five feet. 

“It is charged in the declaration that both defendants 
with reasonable care and inspection could and should have 
known that this automobile was not equipped with safe and 
serviceable brakes, as required by this traffic regulation. 

“The declaration then proceeds to charge that the plain¬ 
tiff, while walking across the intersection of 8th Street and 
North Carolina Avenue, Southeast, was struck by the auto¬ 
mobile, and that the defendant Tutz was the driver of the 
automobile and saw the plaintiff in ample time to stop the 
automobile and prevent the collision had the brakes of the 
automobile not been in said defective condition; and that 
the defendant Tutz, in order and in an effort to avoid the 
impending collision with the plaintiff, endeavored to apply 
the brake, but by reason of the defective condition thereof 
the brakes failed to hold and did not stop the automobile, 
and thereby the automobile collided with the plaintiff, in¬ 
flicting and causing the injuries sustained by the plaintiff. 

“The defendant, Charles System, Incorporated, by its 
pleas to this declaration, admits that it rented the automo¬ 
bile to its co-defendant, Tutz, but this defendant denies that 
the brakes were not in good repair, and alleges that the 
brakes were safe and serviceable, and denies generally that 
the injuries sustained by the plaintiff were caused by its 
carelessness and negligence in the equipment of the auto¬ 
mobile. 

“For a further plea the defendant, Charles System, In¬ 
corporated, charges that the injuries sustained by the plain¬ 
tiff were caused by and received from plaintiff’s own neg¬ 
ligence and carelessness, in that he ran or walked rapidly 
into North Carolina Avenue directly in the path of the 
automobile without using due care and caution for his own 
safety, and without maintaining a proper lookout or any 
lookout, and with his vision obscured by carrying an open 
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umbrella, and in the darkness of the night and during 

37 a rain storm, in a place where he knew or by the ex¬ 
ercise of reasonable care and observation should 

have known there was or might be a considerable amount 
of vehicular traffic, and at a place east of the cross walk 
of said North Carolina Avenue in disregard of the right- 
of-way of the defendant Tutz, in violation of a traffic regu¬ 
lation then in force in the District which provided that— 

4 4 Vehicles shall have the right-of-way between cross walks 
and between street intersections.” 

“The burden of proof is upon the plaintiff to establish 
to your satisfaction by a preponderance of Ithe evidence 
the negligence of the defendant as charged in the declara¬ 
tion, and that such negligence v’as the proximate cause of 
the injury sustained by the plaintiff. By a 1 preponderance 
of the evidence’ it is not meant the mere greater number 
of witnesses upon the one side or other, but that evidence 
which is most satisfactory and convincing to the minds of 
the jurors. In determining upon which side the preponder¬ 
ance of the evidence is, the jury might take into considera¬ 
tion the opportunities of the several witnesses for seeing 
and knowing the things about which they testify; their 
conduct or demeanor while testifying; their interest, if 
any, or want of interest, in the result of this suit; prob¬ 
ability or improbability of the truth of their several state¬ 
ments, in view of all the other evidence and other facts and 
circumstances appearing on the trial; and from all these 
circumstances you must determine the weight or the pre¬ 
ponderance of the evidence. You are the sole judges of 
the facts, and it is your special duty to judge of the credi¬ 
bility of the witnesses and the weight to be given to their 
testimony. 

“Now at this point I read to you defendant’s prayer 
No. 3 that I have granted at its request, because I think it 
states the law: 

; 

“The jury wdll be instructed that no presumption of 
negligence on the part of defendant, Charles Sys- 

38 tern, Incorporated, arises from the mere happening 
of the accident, and that in determining whether the 

defendant Charles System, Incorporated, was negligent, the 

5—5792a 
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burden is on the plaintiff to prove by a preponderance of 
the evidence that his injuries resulted from the negligence 
of defendant Charles System, Incorporated.’’ 

44 Prayer No. 4, granted at the request of the defendant: 

44 The jury are instructed that the defendant Tutz was 
not the agent, servant or employee of defendant, Charles 
System, Incorporated, and that any negligence you may 
find in respect to the defendant Tutz is not chargeable to 
the defendant Charles System, Incorporated, and that it 
is not responsible for any such negligence.” 

4 4 The traffic regulations in the District of Columbia at 
the time of this accident required every motor vehicle 
while in use in the District to be equipped with two or more 
sets of independently operated brakes, and required that 
the foot brakes shall be capable of stopping the car from 
a speed of twenty miles per hour within a distance of fifty 
feet, on a dry, hard, level road, free from loose material; 
and required that the hand brakes be capable of stopping 
the car from a speed of twenty miles per hour within a 
distance of seventy-five feet, under the same conditions. 

4 4 If the jury finds from the evidence that at the time 
this car was rented by the defendant Charles System, In¬ 
corporated, to its co-defendant Tutz, either one or both of 
the brakes were not capable of meeting and naturally 
failed to meet the requirements of the traffic regulations 
just referred to, and you further find that the defendant, 
Charles System, Incorporated, at the same time delivered 
the car to its co-defendant Tutz without having made a 
reasonable examination and inspection of the brakes, and 
without taking reasonable precautions to determine whether 
said brakes were meeting such requirements, then 
39 you will be warranted in finding that the de¬ 
fendant Charles System, Incorporated, was guilty 
of negligence. 

4 4 If you further find that this negligence was the sole 
and proximate cause of the injury sustained by the plain¬ 
tiff, and not due to any fault or negligence on the part of 
the plaintiff, then your verdict should be for the plaintiff 
as against the Charles System, Incorporated; and in this 
connection I will read you defendant’s prayer No. 5, which 
I have granted: 
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“The jury are instructed that their verdict must be for 
the defendant Charles System, Incorporated, unless they 
find that the negligence of the defendant Charles System, 
Incorporated, if they find such negligence, was the proxi¬ 
mate cause of the injuries to plaintiff, that is to say, that 
you must first find by a preponderance of the evidence that 
the defendant Charles System, Incorporated, by the exer¬ 
cise of reasonable care should have known that the brakes 
on the automobile in question were defective, and, further, 
that thev were defective, and that the active or efficient 
cause of the injuries to plaintiff was the renting by defend¬ 
ant Charles System, Incorporated, of the automobile in 
such condition.” 

i 

“The jury are instructed that even though you find 
from the evidence that the defendant, Charles System, In¬ 
corporated, was negligent at the time in question, it was 
the duty of the plaintiff in crossing the street to exercise 
for his own safety the care of an ordinarily careful and 
prudent person under all the circumstances; and if you 
believe from the evidence that the plaintiff in crossing the 
street failed to exercise such care in any respqct and that 
such failure on his part contributed to the accident in ques¬ 
tion, then your verdict must be for the defendant Charles 
System, Incorporated. 

“I call your attention to another traffic regulation that 
was in force in the District of Columbia at the time 
40 of this accident, which provided that 

“Vehicles shall have the right of way between cross walks 
and between street intersections.” 

“Therefore, if you should find from the evidence that the 
plaintiff was not crossing North Carolina Avenue on the 
proper cross walks, but was crossing such street between 
cross walks and between street intersections, I then it be¬ 
comes the duty of the plaintiff to look out for approaching 
vehicles and yield the right-of-way to them; and if you find 
that the plaintiff was negligent in this respect and further 
find that this negligence was the proximate and contrib¬ 
uting cause of the accident and his injuries, then your ver¬ 
dict will be for the defendant Charles System, Incorporated. 

“Your verdict in this case must in all events be against 
the defendant Tutz. As I have explained, he has defaulted 
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by failing* to appear either in person or by attorney to de¬ 
fend in this action. 

“In the event you should find against the defendant, the 
Charles System, Incorporated, your verdict must be against 
both defendants in whatever sum you award the plaintiff as 
damages. In considering this question of damages, you 
will award the plaintiff only such sum, not exceeding the 
amount claimed in the declaration, as will fairly compensate 
him. In determining this amount, you may take into con¬ 
sideration the nature of his injuries, whether or not he was 
disabled thereby, and if so, the length of time, and physical 
suffering, loss of earnings, and debts contracted for medical 
attention as the result of such injuries.” 

Attorneys for the parties desiring certain parts of the 
testimony reduced to the exact words of the witness and 
desiring other portions of the record reduced to the exact 
language, and the court approving thereof, the same is 
allowed. 

Each of the separate and several exceptions taken by 
counsel for the defendant Charles System, Incorporated, as 
hereinbefore set forth were so taken by said counsel 
41 then and there before the jury retired, and each of 
said exceptions was then and there separately and 
severally entered upon the minutes of the Justice presiding 
at the trial, and counsel for the defendant then and there 
prayed the court and now prays the court to sign and seal 
this, its bill of exceptions, in which are accurately set forth 
said exceptions and the substance of all the evidence given 
at the trial and all the proceedings had thereat, and at the 
request of said counsel the same is accordingly signed and 
sealed and made a part of the record in this cause, now for 
then, this 11th day of July, 1932. 

0. R. LUHRING, 

Justice . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5792. Charles System, Incorporated, a corporation, ap¬ 
pellant, vs. Libara Nasella. Court of Appeals, District of 
Columbia. Filed Sep. 23, 1932. Henry W. Hodges, Clerk. 


(2514) 






ICB S3- I^ bt1CE OTOBES 


JOURT_ 

OlSTRiCTOF 

FILED 



NOV 141932 

CLirec 


IN THE 


Court of Appeals, ©fetrict of Columbia 


April Term, 1932. 


No. 5792. 


Charles System, Incorporated, a Corporation, 

Appellant, 


v . 

Libara Nasella, Appellee . 


BRIEF FOR APPELLANT. 


John W. Price, 

David A. Pine, 

Rees B. Gillespie, 
Attorneys for Appellant . 


Pssss oi* Bybon S. Adams, Washington, D. 0. 






IN THE 


! 


Court of Appeals, B (strict of Columtria 

April Term, 1932. 


No. 5792. 


Charles System, Incorporated, a Corporation, 
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Libara Nasella, Appellee. 
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I. 

1. STATEMENT OF THE CASE. j 

The appellee, plaintiff below and hereinafter re¬ 
ferred to as plaintiff, brought suit against appellant, 
Charles System, Incorporated, and Edward Rudolph 
Tutz, hereinafter referred to as defendants. The suit 
is for damages which plaintiff sustained when he was 
struck by an automobile operated by defendant Tutz 
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which had been rented to him by defendant Charles 
System, under the “Drive-It-Your self ” plan. There 
is no relationship of agency or master and servant be¬ 
tween Charles System and Tutz, and the usual ques¬ 
tions involved in such relationships are not in issue. 
Tutz, who had no connection whatever with Charles 
System, simply rented the automobile from Charles 
System some four or five hours prior to the time he 
struck plaintiff, a pedestrian, who was crossing North 
Carolina Avenue, Southeast, east of Eighth Street, 
Southeast (Rec. pp. 2,16, 17,18, 21). 

Plaintiff alleges as the only act of negligence against 
defendant Charles Svstem that it rented to defendant 
Tutz an automobile which defendant Charles Svstem 
“with reasonable care or inspection could and would 
have known was not equipped with safe and service¬ 
able brakes, capable of stopping said automobile with¬ 
in a distance of seventv-five feet while driving at a 
speed of twenty miles per hour, all in negligent and 
careless disregard of” the Traffic Regulation set forth 
in the Declaration (Rec. pp. 2, 3). 

The defendant Charles Svstem bv its Pleas denied 

V * 

the negligence and set forth that it had no control over 
the automobile or the acts of defendant Tutz in the 
operation of the same, and further charged the plain¬ 
tiff with contributory negligence in that he ran or 
walked rapidly into North Carolina Avenue, Southeast, 
directly in the path of the automobile being driven by 
defendant Tutz without using due care and without 
maintaining a proper lookout, and with his vision ob¬ 
scured by an open umbrella in the darkness of night 
and during a rainstorm, at a place where he knew or 
should have known there was or might be a consider¬ 
able amount of vehicular traffic, and at a place east of 
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the cross-walk, in disregard of the Traffic Regulation 
set forth in the Declaration which gives vehicles the 
right of way between cross-walks and between street 
intersections (Rec. pp. 7, 8). 

Defendant Tutz, although served with process, did 
not file pleas and did not appear personally or by 
counsel and a judgment was entered at the beginning 
of the trial against him for failure to defend thfe cause, 
and an inquisition ordered in respect to him (Rec. p. 
14). 

In respect to the negligence charged against defen¬ 
dant Charles System, namely, that the defendant 
Charles System rented an automobile which it with 
reasonable care could have known was not equipped 
with safe brakes capable of stopping an automobile 
within the distance prescribed by the Traffic Regula¬ 
tions, the only evidence on the subject was that of 
Officer Als of the Metropolitan Police Department who 
tested the brakes after the accident, some five hours 
after the automobile was rented by defendant Charles 
System to defendant Tutz (Rec. p. 18), which test was 
made under circumstances contrary to those prescribed 
by the Regulations, namely, in the rain while the streets 
were still wet (Rec. p. 23). The Regulations require 
a “dry” road (Rec. p. 3). He furthermore gave no 
evidence as to whether the road was hard, level and 
free from loose material as prescribed by the Traffic 
Regulations (Rec. p. 3). Officer Als further testified 
that when brakes got wet they wouldn’t hold as well as 
they would in dry weather and that he didn’t examine 
the brake bands themselves (Rec. p. 23). 

The defendant Charles System moved for a directed 
verdict at the close of the plaintiff’s case and again at 
the close of the entire case on the ground that there was 


not sufficient evidence before the court to permit the 
question of liability of defendant Charles System to go 
to the jury, and in that connection stated and argued 
that there was no evidence and no inference that could 
be drawn from the evidence that the brakes were defec¬ 
tive at the time of rental, or that the defendant Charles 
System was guilty of any negligence in not making a 
reasonable inspection of the brakes at the time of 
rental, that there was no evidence and no inference that 
could be drawn from the evidence that the brakes at 
the time of rental or at the time of the accident were 
in a condition contrary to the Traffic Regulations as 
the tests were made under conditions contrary to those 
prescribed by such Regulations, that there was no evi¬ 
dence or mm inference therefrom that anv relation of 
master and servant existed between defendant Charles 
System and defendant Tutz, or that the condition of 
the brakes was the proximate cause of the accident, and 
that the plaintiff was guilty of contributory negligence 
as a matter of law; but the court overruled this motion, 
to which counsel for defendant Charles Svstem then 
and there duly excepted (Rec. pp. 28, 29). This ques¬ 
tion was also raised bv defendant Charles Svstem’s 

+ * 

requested instruction No. 1 which was refused and ex¬ 
ception noted (Rec. pp. 29, 31). Counsel also moved to 
exclude the evidence of the witness Als because the 
brakes were not tested in accordance with the require¬ 
ments of the Regulations, which motion was overruled, 
to which ruling counsel for defendant Charles Svstem 
duly excepted (Rec. p. 29). 
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2. QUESTIONS PRESENTED. 

The questions presented are whether the motion for 
a directed verdict at the close of the case should have 
been granted on the ground of failure of proof of the 
negligence charged, and failure of proof that the condi¬ 
tion of the brakes was the proximate cause of the in¬ 
jury, and also on the ground that the plaintiff was 
guilty of contributory negligence as a matter of law; 
also whether the testimony of witness Als should have 
been stricken, and also whether the defendant Charles 

* I 

System was entitled to certain instructions in relation 
to the use of emergency brake which was found to be 
good even under adverse conditions. 


ASSIGNMENT OF ERRORS. 


The errors assigned by appellant are as follows: 


(1) In overruling the motion of defendant, 
Charles System, Incorporated, made at the close 
of the testimony and upon the whole testimony 
for a directed verdict in favor of the defendant, 
Charles Svstem. 

(2) In submitting to the jury the question of 
liability of defendant, Charles Svstem. 

(3) In holding that there was sufficient evidence 
adduced in respect to the negligence! alleged 
against defendant, Charles System, to submit the 
case to the jury. 

(4) In permitting the jury to render a verdict 
which, in view of the evidence adduced, was based 
upon guess, conjecture, and speculation. 

(5) In permitting a verdict by the jury which, 
under the evidence, was of necessity based upon 
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an inference which in turn was based upon an in¬ 
ference, which in turn was based upon an infer¬ 
ence, or a presumption upon a presumption upon 
a presumption. 

(6) In not holding the plaintiff guilty of con¬ 
tributory negligence as a matter of law and di¬ 
recting a verdict in favor of the defendant, 
Charles System, accordingly. 

(7) In holding thait there was sufficient evidence 
to go to the jury that the condition of the brakes 
was the proximate cause of the injury. 

(8) In refusing to strike the testimony of the 
witness Als when it was brought out that his tests 
in respect to the brakes were made under condi¬ 
tions contrary to those prescribed by the regula¬ 
tions. 

(9) In refusing to grant prayer #1 requested by 
defendant, Charles System. 

(10) In refusing to grant prayer #2, requested 
bv defendant, Charles System. 

(11) In refusing to grant prayer #6, requested 
by defendant, Charles System. 

(12) In refusing to grant prayer #7, requested 
by defendant, Charles System. 

(13) In refusing to grant prayer #8, requested 
by defendant, Charles System. 

III. ARGUMENT. 

1. The Court Will Not Permit the Jury to Pile Infer¬ 
ence Upon Inference to Support a Verdict. 

As above stated, the only charge of negligence 
against defendant Charles System is that it rented to 
defendant Tutz, who struck the plaintiff, an automobile 
which said defendants with reasonable care or inspec¬ 
tion could have known was not equipped with safe 
brakes capable of stopping the automobile within the 
number of feet prescribed by the Traffic Regulations 
(Rec. pp. 2, 3). 


The plaintiff having alleged a specific act of negli¬ 
gence on which he relies, his case must be supported 
by evidence relating to that alone. 


Capital Traction Co. v. Snowden, 48 App. D. C. 
344. 


Defendant Tutz rented the automobile from defen¬ 
dant Charles System on the “Drive-It-Yourself ” plan. 
He rented it at about five o’clock in the evening. It 
was between nine and ten o ’clock when the accident oc¬ 
curred (Rec. pp. 18, 24). 

Ignoring entirely the testimonv of the witness Fried- 
enberg, president of the defendant Charles System, in 
which he goes into detail with respect to the inspection 
of the brakes of every car rented, and of this particular 
car, which we assume must be ignored for the purpose 
of a motion for a directed verdict, there is not one 
word of evidence of any failure to inspect or use rea¬ 
sonable care on the part of defendant Charles System. 

Next, there is no evidence that the brakes j did not 
comply with the Traffic Regulation as the tests were 
made under conditions contrary to those prescribed by 
the Regulations, namely, on a wet instead df a dry 
street; and there is no evidence that the test was made 
under the other requirements, namely, on a 44 hard, 
level road, free from loose material” (Rec. p. 23). 

Next, such inspection as was made by the officer was 
between four and five hours after the automobile was 
rented and at a time when the condition of the brakes 
might, have been different from the condition wffien 
rented. j 

Therefore, the only evidence in the case off which a 
verdict against defendant Charles System is attempted 
to be predicated is the evidence of Officer Als that the 
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foot brakes at a time between four and five hours after 
the automobile was rented would not stop the car with¬ 
in the prescribed distance under conditions both ad¬ 
verse and contrary to those prescribed by the Regula¬ 
tions. 

Therefore, for the jury to find against defendant 
Charles System on the negligence charged required 
them to infer from this evidence of defective foot 
brakes under adverse conditions that the brakes were 
defective under the prescribed conditions, from which 
they would be required to infer that at the time of 
rental , four or five hours before, the foot brakes were 
defective under the prescribed conditions, from wdiich 
they Would be required to infer that there was not a 
reasonable inspection or use of due care, from which 
they would be required to infer that if there had been 
reasonable inspection or due care, the alleged condi¬ 
tion of the brakes would have been known to defen¬ 
dant Charles System. This is an inference based on 
an inference many times removed, or the piling of a 
presumption upon a presumption and inference upon 
inference to determine a fact. The courts have time 
and again ruled that while facts may be inferred from 
established facts, facts may never be inferred from 
inferences or be based on guess, conjecture or specula¬ 
tion, and the lower court should have withdrawn the 
case from the jury for want of proof of negligence 
against defendant Charles System. The leading case 
on this principle of law that an inference may not be 
piled on an inference is United States v. Ross, 92 U. S. 
281, holding as follows: 

“They (referring to the conclusions reached by 
the lower court) are inferences from inferences; 
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presumptions resting on the basis of another pre¬ 
sumption. Such a mode of arriving at a conclu¬ 
sion of fact is generally, if not universally, inad¬ 
missible. * * * Whenever circumstantial evi¬ 

dence is relied upon to prove a fact, the circum¬ 
stances must be proved, and not themselves pre¬ 
sumed. Starkie on Evid., p. 80, lays down; the rule 
thus: ‘In the first place, as the very foundation of 
indirect evidence is the establishment of one or 
more facts from which the inference is sought to 
be made, the law requires that the latter should 
be established by direct evidence, as if they were 
the very facts in issue.’ It is upon this principle 
that courts are daily called upon to exclude evi¬ 
dence as too remote for the consideration of the 
jury. The law requires an open, visible connection 
between the principal and evidentiary facts and 
the deductions from them, and does not permit a 
decision to be made on remote inferences. Best 
on Evid., 95. A presumption which the jury is to 
make is not a circumstance in proof; and it is not, 
therefore, a legitimate foundation for a presump¬ 
tion. There is no open and visible connection be¬ 
tween the fact out of which the first presumption 
arises and the fact sought to be established by the 
dependent presumption . 9 9 

2. The Negligence of Defendant Charles System, If 
It Existed, Was Net the Proximate Cause of the 
Damage. 

i 

The evidence shows that the proximate cause of the 
injury to the plaintiff was the negligent operation of 
the automobile by the defendant Tutz, who, according 
to the witnesses of the plaintiff, saw the plaintiff fifty 
or seventy-five feet before the accident, and Jie could 
have used his hand brake which was found to be in good 
condition, even under adverse conditions, or could 
have turned either to the north or the south into Eighth 
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Street, or gone around the plaintiff. His failure to do 
either or both of these is the proximate cause of the 
accident. Plaintiff’s Witness Hartley, a passenger in the 
automobile, testified that he saw the plaintiff seventy- 
five feet from the car, that Tutz, the driver, saw him 
about fifty feet away, that they were crossing Eighth 
Street, Southeast (Rec. pp. 20, 21), and Tutz could 
have driven north or south or around plaintiff, or ap¬ 
plied the hand brake if the foot brake did not hold. The 
negligence of defendant Tutz in this respect was the 
proximate cause of the accident, for which the defen¬ 
dant Charles System is in no sense responsible. 

The Supreme Court in the case of Insurance Com¬ 
pany v. Tweed, 7 Wall. 44, in an opinion by Mr. Justice 
Miller, states that: 

4 4 One of the most valuable of all the criteria fur¬ 
nished us bv the authorities bv which to distin- 

* mi 

guish the remote from the proximate cause of the 
damage was to ascertain whether any new cause 
has intervened between the fact accomplished and 
the alleged cause. If a new force of power has 
intervened of itself sufficient to stand as the cause 
of the misfortune, the other must be considered 
as too remote.” 

Therefore, assuming arguendo that the brakes were 
contrary to the Regulations at the time of rental, and 
that reasonable inspection to ascertain this fact was 
not made bv defendant Charles Svstem, a new force of 
itself sufficient to stand as the cause of the accident had 
intervened, namely, the negligence and carelessness of 
defendant Tutz in driving an automobile for four or 
five hours with inadequate brakes, and the failure of 
defendant Tutz to turn aside or use the emergency 
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brake when the foot brakes would not work.; This 
force growing out of the carelessness of defendant 
Tutz being in the language of the Supreme Court * ‘ suf- 

i 

ficient to stand as the cause of the misfortune”, the 
original cause, if it existed, “must be considered as too 
remote.” Furthermore, this court in Bremmerman v. 
Georgetown, etc. R. R. Co., 50 App. D. C. 378, herein¬ 
after referred .to, has held that the failure to employ 
the means at hand to prevent the accident is the “im¬ 
mediate and proximate cause of the accident.” 

! 

3. The Plaintiff was Guilty of Contributory Negligence 

as a Matter of Law. 

The plaintiff and his own witnesses testified that it 
was raining, that plaintiff carried an open umbrella, 
and that he was walking diagonally (“jay-walking”) 
across North Carolina Avenue, east of the cross-walk. 
The plaintiff first said he was twenty feet from the 
Eighth Street curb line and later in his testimony that 
he was ten feet east of the first tree east of Eighth 
Street on the south side of North Carolina Avenue 
(Rec. pp. 15, 16, 17). Plaintiff’s witness Hartley tes¬ 
tified plaintiff was about thirty feet from the corner 
and between six or eight feet from the North Carolina 
Avenue curb line when plaintiff was hit. The Traffic 
Regulation offered in evidence by defendant Charles 
System provides that vehicles shall have the right of 
way between cross-walks and street intersections (Rec. 

p. 28). 

This court having held that the driver of an auto¬ 
mobile is negligent when he violates the Traffic Regu¬ 
lation giving the right of way to pedestrians at cross¬ 
walks (Griffith v. Slaybaugh, 58 App. D. C. 237), the 


corollary of this rule must be true, to wit, that a pedes¬ 
trian is negligent when he violates the Traffic Regula¬ 
tion giving the right of way to vehicles between cross¬ 
walks and street intersections. The plaintiff having- 
walked in that part of the street in which vehicles have 
the right of way, he thereby violated the Traffic Reg¬ 
ulation and placed himself in a position of danger and 
he became himself negligent, and such negligence con¬ 
tributing to the accident and there being no dispute 
about the facts, defendant Charles System was entitled 
to a directed verdict because of Tutz’ contributorv 
negligence as a matter of law. 

4. The Testimony of Officer Als Should Have Been 
Stricken. Leaving the Case Without Any Evidence 
as to the Condition of the Brakes. 

Closelv related to the motion for a directed verdict 

was the motion to exclude the testimonv of Officer Als 

* 

on the ground that he did not make a test in accordance 
with the terms of the Regulation (Rec. p. 29). The 
Declaration charged that the defendant Charles Sys¬ 
tem rented an automobile which with reasonable in- 
spection defendants could have known was not equip- 
ped with brakes capable of stopping an automobile 
within the distance prescribed by the Regulations. 
Therefore the basic question was whether the brakes 
would stop the car as prescribed by the Regulations. 
When it developed that the tests were made under 
conditions both adverse and contrary to the Regula¬ 
tions the testimonv should have been stricken as not 
being within the issues of the case. If this testimonv 
were stricken, there would not have been even the 
shadowy, remote basis for a verdict. 
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5. Defendant Charles System Was Entitled to the In¬ 

struction Prayed for in Respect to the Emergency 
Brake. 

The court was requested by Defendant Charles Sys¬ 
tem to instruct the jury that the law imposed upon the 
driver of an automobile the duty to use every reason¬ 
able means at hand to avoid injury to a pedestrian and 
if the jury believed that the hand or emergency brake 
on the automobile was in reasonably good condition 
and that by use of the hand brake the accident could 
have been avoided, then their verdict must be for the 
defendant Charles System (Requested Instruction No. 

6, Rec. p. 30). This prayer for instruction was refused, 
to which exception was duly noted (Rec. p. 31).j 

Even under the adverse conditions Officer Als found 
the hand brake stopped the car at forty-live feet at 
twenty miles per hour (Rec. p. 22). The Regulation 
required that the brake shall be capable of stopping a 
car at a speed of twenty miles per hour within a dis¬ 
tance of seventy-five feet (Rec. p. 24). 

In Bremmerman v. Georgetown etc. Railway Co., 
50 App. D. C. 378, this court had under consideration 
the case of the death by wrongful act of a pedestrian 
by a street car company, and there this court held that: 

“In the eyes of the law where it is or sliould be 
apparent to a reasonably prudent person that a 
pedestrian is unconscious of the approach of a car 
and that unless his attention is attracted; he will 
in all probability be killed or injured, the negli¬ 
gence of the motorman in failing to employ the 
means at his command to give warning of the dan¬ 
ger which then is or should he apparent to him and 
to arrest the speed of the car if that he necessary 
and possible, is the immediate and proximate cause 
of the accident.” (Italics supplied.) 
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Therefore we submit that defendant Charles Sys¬ 
tem was entitled to this instruction that the law im¬ 
posed upon Tutz the duty to use every means at hand, 
and if the jury believed, as was proved, that the emer¬ 
gency brake was in good condition and that by the use 
of the hand brake the accident could have been avoided, 
then that their verdict should have been for defendant 
Charles Svstem. 

w 

We, therefore, submit that the judgment in the above 
case should be reversed. 

Respectfully submitted, 

John W. Price, 

David A. Pine, 

Rees B. Gillespie, 

Union Trust Building, 
Attorneys for Appellant. 
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Charles System, Incorporated, a Corporation, 

Appellant , 

v. 

Libara Nasella, Appellee. j 


BRIEF FOR APPELLEE 


STATEMENT 

The plaintiff, appellee, sued the defendants, Charles 
System, Incorporated, appellant, and Edward Rudolph 
Tutz, to recover damages for personal injuries sustained 
by him about 10 o’clock p. m., September 25th,: 1926, 
when he, a pedestrian, w T hile crossing from the northeast 
corner to the southeast corner of North Carolina Avenue, 
Southeast, at the intersection thereof with 8th Street, 
Southeast, was struck, knocked down, and rendered un¬ 
conscious by an automobile operated by Tutz and be¬ 
longing to the Charles System, from whom Tutz had 
rented it. through the negligence and carelessness of both 
defendants in operating and permitting said automobile 
to be operated with defective brakes. 
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ARGUMENT 

1. The verdict of the jury was not predicated 
on an inference upon an inference. 

It was the admitted duty of the defendant, Charles 
System, to have had the car, which it rented to defendant 
Tutz, equipped with safe brakes, capable of stopping the 
automobile within the number of feet prescribed by the 
Traffic Regulations, that is, with foot brakes capable of 
stopping the car from a speed of 20 miles per hour, within 
the distance of 50 feet, and hand brakes capable of stop¬ 
ping the car from a speed of 20 miles an hour within the 
distance of 75 feet, on a dry, hard, level road, free from 
loose material (R. 23-24). Plaintiff’s case, to the con¬ 
trary of statements contained in defendant’s brief, (pp. 
6-9), is not predicated “upon an inference upon an in¬ 
ference upon an inference”, but upon the positive and 
uncontradicted testimony of the witness, Hartley, wffio 
w^as seated on the front seat of said automobile beside 
the defendant Tutz, who was then operating it, that 
(R-21) when between 50 and 75 feet from plaintiff who 
was crossing North Carolina Avenue, Southeast, Tutz 
applied the foot brakes but they did not hold and plain¬ 
tiff was struck by the said automobile while the automo¬ 
bile was going about 20 to 22 miles an hour. His testi¬ 
mony as to the rate of speed is corroborated by the wit¬ 
ness McGrath (R-18). And Hartley’s testimony as to 
the defective foot brakes is corroborated by the testi¬ 
mony of Policeman Als, who has served 13 years on the 
Police Force and is experienced in testing automobile 
brakes which shows that shortly after the accident he 
tested the brakes of said automobile and found the foot 
brakes stopped the automobile at 100 feet while the regu- 
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lations required they should stop the car within 50 feet, at 
the rate of 20 miles per hour, and the hand brakes stopped 
the automobile at 45 feet, while the regulations only re¬ 
quired they should stop the car within 75 feet. These 
tests were made at the same time under the same condi¬ 
tions by the competent officer who, taking fully into 
consideration the conditions as he found them, made 
the said findings to which he testified. 

The foot brakes were defective when Tutz applied 
them in attempting to stop the car, and they were so 
found defective when tested by Policeman Als. ! There 
is no evidence tending to show anything untoward oc¬ 
curred to the foot brakes in the interim between the 
renting of the car to Tutz and the injury to plaintiff. In 
the absence of proof to the contrary, the only conclusion 
possible to be drawn is that the foot brakes were, through 
the negligence of defendant Charles System, in the same 

X 

unsafe and defective condition when the automobile was 
delivered by Charles System to Tutz. By means of said 
testimony of said disinterested witnesses the plaintiff 
made out a prima facie case against defendant Charles 
System, and, it is therefore respectfully submitted, the 
trial Court did not err in overruling the motion for a di¬ 
rected verdict made by defendant Charles System at the 
close of plaintiff’s case in chief (B. 24). 

The only oral evidence given on behalf of the defend¬ 
ant Charles System was that of its president and general 
manager Charles Friedenberg whose self contradictory 
hesitant and evasive answers while under cross-examina¬ 
tion it is impossible for the cold print of the record to 
fully disclose. He testified (R. 24-27) that he is not a 
mechanic; that his 15 automobiles were tested under his 
supervision by his mechanic whose name he did not re- 

i 
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call and who did not testify, and this car was so tested 
after the last trip. But in May, 1927, when he went out 
of business, he destroyed the contract of Tutz and that 
of the renter before him because he did not know claim 
had been made by plaintiff, although after having been 
closely pressed and after this denial, he admitted con¬ 
versing with plaintiff’s counsel and it was stipulated that 
a letter had been written to the Charles System concern¬ 
ing the accident by counsel for plaintiff a few days after 
the accident. 

Without further characterizing deeply interested wit¬ 
ness Friedenberg or his testimony, suffice it to say his 
testimony but added strength to the plaintiff’s case, and 
constitutes another instance wherein the trial Court did 
not err in its refusal to direct a verdict at the close of 
plaintiff’s case in chief, at least a prima facie case hav¬ 
ing been made out, because the case, in the light of testi¬ 
mony of defendant’s only witness is more firmly estab¬ 
lished. And, a fortiori , the trial Court did not err in 
overruling motion of Charles System for a directed ver¬ 
dict on the whole case. 

It is evident the jury believed from the evidence that 
the defendant Charles System negligently and carelessly, 
and without first having made a reasonable examination 
and inspection of the brakes thereof, delivered said auto¬ 
mobile to defendant Tutz with foot brakes so defective 
and unsafe they would not stop said car within 50 feet 
at 20 miles an hour, and that said negligence of defend¬ 
ant Charles System was the proximate cause of the acci¬ 
dent and of the injuries to plaintiff. 
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2. The proximate cause of the injury to plain¬ 
tiff was the negligence of both defendants. 

About 5 o’clock p. m., September 25, 1926 (It 17- 
18), defendant Charles System rented to defendant Tutz 
the automobile equipped with foot brakes so defective 
they did not hold and did not stop the car when between 
9 and 10 o’clock p. m., the same day, 50 to 75 feet from 
and approaching plaintiff, defendant Tutz in operating 
said car applied said foot brakes, and said car struck and 
knocked down plaintiff (R. 21). Both defendants knew 
or with reasonable care or inspection could and would 
have known said automobile was not equipped with safe 
and serviceable foot brakes as required by law then in 
force and effect (R. 27-28), and both defendants, 
through their failure to make such inspection were guilty 
of the negligence which was the proximate cause of the 
injury to plaintiff. Evidently the jury did not believe 
defendant Charles System had properly inspected said 
brakes or caused them to be so inspected and gave no 
credence to the evasive testimony of Charles Frieden- 
berg, president and manager of said defendant, that such 
inspection had been made in his presence and under his 
supervision by their mechanic whose name he could not 
remember and who, of course, did not testify (R. 24 to 
27). Tutz did not appear at the trial and judgment 
forthwith was had against him (R. 14). 

The record is devoid of testimony as why Tutz did not 
use the hand brakes at the time of the accident or why 
he did not veer the automobile to the right or to the left 
to avoid striking plaintiff. The testimony of the witness 
McGrath (R. 18) shows Tutz drove witness home from 
the Charles System’s garage (about 5 p. m.) and then 
went home himself, and that witness met Tutz again 
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“later in the evening, after supper” at 6th Street and 
Pennsylvania Avenue, Southeast, where the witness 
Hartley joined them, and they went for a ride; they 
drove east on North Carolina Avenue, Southeast, and ap¬ 
proached the intersection thereof with 8th Street; it was 
then between 9 and 10 o’clock; which tends to show Tutz 
drove the car very little before the accident. Tutz prob¬ 
ably assumed the brakes were in proper condition or 
, Charles System would not have rented it to him, and 
apparently the first intimation he had to the contrary 
was wdien he saw plaintiff crossing the street 50 to 75 
feet ahead of him he applied the foot brakes and, no 
doubt, his consternation when he then found these brakes 
would not hold was so great he did not recover himself 
in time to apply the hand brakes or to veer the automo¬ 
bile before it struck plaintiff. 

We again assert Tutz was negligent in failing himself to 
test the brakes before operating that car upon the streets, 
and we have a judgment against him in consequence; 
but, such negligence on the part of Tutz and the admit¬ 
ted fact that the hand brakes of the car were in service¬ 
able condition when he rented the car from defendant 
Charles System, we respectfully submit, in no way re¬ 
lieve the latter from its duty likewise to have had said 
car equipped with serviceable foot brakes, in conformity 
with the aforesaid laws, at the time of said rental; and, 
that said negligence of defendant Charles System induced 
and caused the said negligence of Tutz, and that, there¬ 
fore, the proximate cause of the accident and resulting 
injury to plaintiff was the concurrent negligence of both 
defendants. 

The Court, in this regard, properly charged the jury by 
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giving defendant’s instruction No. 5, as fully set forth in 
the record (R. 35). 

The question as to whether the said foot brakes were 
defective at time of the rental of said automobile 1 6 Tutz 
by Charles System, and, if so, whether the defective 
brakes was the proximate cause of the accident, is prop¬ 
erly for the jury. 


In Donovan vs. Garvas, 121 Misc. 24; 200 N. Y. Sup. 
253, a case in which an automobile owned by the defend¬ 
ant engaged in the taxicab business, and operated by his 
employee, driver thereof, on the driver’s own business, 
and equipped with defective brakes, was left standing by 
the driver on an incline, and after he had crossed the 
street it started down the hill and crashed into plaintiff’s 
intestate fatally injuring her, the Court held “It is the 
owner who is required to provide adequate brakes, and 
if he fails in this duty through lack of inspection, or want 
of proper care, he must be responsible for the conse¬ 
quences arising from his negligence.” “The defendant 
has been held liable, not for the negligence of his em¬ 
ployee, but for his own lack of proper care. It seems to 
me that it would be distorting this rule of law to hold 
that when a servant is not engaged in his master’s busi¬ 
ness, the master is thereby absolved, not only from lia¬ 
bility for his servant’s negligence, but also from liability 
for his own negligence. An absolute duty was placed 
upon the defendant to see that his automobile was 
equipped with proper brakes, and when he negligently 
omitted to perform this duty, and turned loose upon the 
public streets an instrument of death, he ought to be held 
liable for the results caused by his failure to obey the 
law.” Also see 
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Foster vs. Farr a, 117 Or. 286, 

Saunders System vs. Adams, 217 Ala. 621, 
Milestone System vs. Gasior, 160 Md. 131, 152 Atl. 

810, 

42 Corpus Juris, 1077 (Par. 835) and cases cited. 

3. The plaintiff was not guilty of contributory 
negligence as a matter of law. 

In Washington Ry. and Electric Co. vs. Buscher, 54 
App., D. C. 353, and followed in Schwexnhaut vs. Flah¬ 
erty, 60 App., D. C. 151, this Court held that to direct a 
verdict on the ground that plaintiff’s own evidence 
showed him guilty of contributory negligence would, in 
the circumstances have been error, for, the Court has 
said innumerable times “that it is only where the facts 
are such that all reasonable men must draw the same 
conclusion from them that the question of negligence is 
ever considered as one of law for the court.” 

In the instant case the testimony shows both plaintiff 
and defendant Tutz saw each other when they were ap¬ 
proximately 75 feet apart. The plaintiff at that time 
was walking south on the east side of the intersection 
while the automobile operated by Tutz was 25 or 30 feet 
west of said intersection and approaching him. There 
were no lines painted in the street indicating a cross¬ 
walk (R. 15 and 21). And due to the defective foot 
brakes only, plaintiff was struck, Tutz having relied upon 
the effective condition thereof to stop the automobile. 
The trial Court properly instructed the jury on this ques¬ 
tion (R. 35). 
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4. Motion to exclude testimony of officer Als 
was properly overruled. 

Closely corroborating the testimony of witness Hart¬ 
ley (R. 21) that the foot brakes were defective and when 
applied by defendant Tutz did not stop the automobile, 
is the testimony of Officer Als (R. 22-23) that he had 
been a member of the Metropolitan Police 13 years, and 
had a great deal of experience in testing brakes; that 
shortly after the accident he tested the brakes of this car 
and found the hand brakes well within the regulations, 
stopping the car within 45 feet at 20 miles an hour, the 
regulations only requiring they stop it within 75 feet, 
while the foot brakes, generally used by drivers, were 
badly defective and unsafe, stopping the car at 1Q0 feet, 
whereas the regulations require they stop it within 50 
feet at 20 miles an hour. 

Officer Als in making said tests had to take into con¬ 
sideration the condition of the streets. If said condition 
was unsatisfactory it would have been impossible for the 
hand brakes to have been so well within limit of the 
regulations. The only conclusion to be drawn is that 
the brakes were properly tested and that the foot brakes 
were found to be defective and unsafe. 

5. Defendant Charles System was not entitled 
to instruction prayed for in respect to emergency 
brakes. 

As properly instructed by the trial Court (R. 34) it 
was the duty of defendant Charles System in renting the 
automobile to Tutz to see that the same was pitoperly 
equipped with both safe and serviceable hand brakes and 
foot brakes. The foot brakes were defective and unsafe, 
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and the fact that the hand brakes complied with the law 
in no way exonerates or excuses defendant Charles Sys¬ 
tem’s negligence. 

As pointed out supra in argument (2) the proximate 
cause of the injuries to plaintiff was a question for the 
jury to determine. They apparently did not believe de¬ 
fendant Tutz had had time to think of using the hand 
brakes in the emergency when he discovered the foot 
brakes failed to hold, and that the defective foot brakes 
was the proximate cause of the accident and injuries to 
plaintiff. 

We, therefore, submit that the judgment in the above 
case should be affirmed. 

Respectfully submitted, 

Thomas M. Baker, 

Milton Conn, 

Attorneys for Appellee. 




